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Mark /';wislak 
   

 
  
  

UNITRD STATES DISTRICT COURT 

NORTHERN DISTRICT 01<' CALIFORNIA 

IN RE: HIGH-TECH EMPLOYEE 
ANTITRUST LITIGATION 

SAN ,JOSE DIVISION 

I 
I Case No.: JJ .. CV-02509-LHK 
I 
I Objections to Proposed Settlement and 
I Notice of Intention to Appear 
I 
J 

Notice of Intention to Appear 

Pursuant lo Section 20 of the Notice of Proposed Settlement of Class Action. Fairness 

Hearing. and Rjght to Appear. J hereby give notice of my intention to appear in this matter. 

Certification of Class Membership 

I declare under penalty of pe1jury that I was an employee and member of the Class. 

Detailed Listing of Prior Objections 

I have not submitted to any comt in the United States in the previous five years any 

objections to any class action settlements. I am not represented by counsel in this matter. 
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Statement of Objections to the Proposed Settlement 

I. The notice of proposed settlement did not provide class members a sufficient 

opportunity to evaluate the reasonableness of Class Counsel's fee award. 

According to the notice of proposed settlement, the law fil'ms who have appeared in this 

matter in total requested $85,648.')00 of fees, totaling more than 20% of the total proposed 

settlement payment. Class Counsel did not explain in the notice as to why such an astronomical 

fee award would be- appropriate in this case. More importantly, at the time the notice was 

mailed, Class Counsel had not even made a formal foe request. Fcdcrnl Rule of Civil Procedure 

23(h) provides that a claim for an award must be made by motion, and that "LnJotice of the 

motion must be served on all parties and, for motions by Class Counsel. directed to class 

members in a reason11ble 11ia1111er" (emphasis added). The undersigned received no notice 

whatsoever of the fee motion, Instead, the only notice he did receive long before the fee motion, 

the notice of prciposed settlement, was misleading. It indicated that Class Counsel would "ask 

the Court to approve at the Fairness Hearing payment from the Se-ttlcmcnt fond" (emphasis 

added), and did not indicate that Class Counsel had yet to file a motion for sttch a payment or 

would be filing such a motion. 

The undersigned is not suggesting that Class Counsel was required to mail copies of each 

of the Class Counsel fee motions together with all the declarations and exhibits, as would have 

been required by Rules 23(h)(l) and S(b) had each unnamed class member been named in the 

suiL But Class Counsel was still requi.-ed by Rule 23(h)(I) to direct it to class members in a 

reasonable manner. Class Counsel could have, for example, mailed a postcard to each class 

member inviting each class member to review the documents related to the foe motion posted on 
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the Internet lu fact, Class Counsel already has a website for the case with a listing of case 

documents, including the notice of proposed settlement.' But Class Counsel neglected to post the 

fee motions, declarations, and exhibits, which were conspicuously missing.2 Only class 

members who went above and beyond the notice to review the Court's order of March 3, 2015 

granting preliminary approval would have even been aware of the deadline to file the fee motion, 

and only those class members who reviewed the docket itself and paid the sizeable PACER fees 

would have an opportunity to review the details of the fee request itself.3 This neither satisfies 

the "reasonable manner" of notice requirement of Rule 23(h)(l) nor otherwise satisfies the 

minimum requirements of due process.4 

II. The notice of pl'oposed settlement dicl not provide class members a sufficient 

opportunity to evaluate the effectiveness of Class Counsel in obtaining favornblc 

settlement. 

The proposed plan of allocation specifies that data derived from the human resources 

departments of the defendants will be used to determine the amount of payments due to the 

injured class members, and such data "will not be subject to any challenge by Class Members." 

(Settlement Agreement Ex. B, Dkl. No. 1033 .) The formula for "each Class Member's share of 

the Settlement Fund" was fixed by the settlement agreement as fraction calculated by the "Class 

Member's individual total base salary paid 011 the basis of employment in Class Positions during 

I http://WWll' .hi shtechcmployccl!lll'S\Jit.conilcuse documenffi.asux (visited May 21, 2015) attached llS Exhibi1 A. 
24 'Id. 

'The undersigned calculated that the cost to each class member to view the fee motion and supporting declarations ond 
25 exhibits 011 PACRR would be $130.10. If 64,000 is a fair estimate of the number of class members, the class would 

effectively have to spend over $8.3 million in PACER fees to be able to merely access key documcnll! they need to 
26 determine whether to object to the fees requested by Class Counsel. 

4To n1akc n1attcrs v.'Orsc, the attorneys fuilcd to file their supporting doc111nents on ti1nc. As of the snb1nission of fhi8 
27 letter, the latest declaralion was filed lhc day of this submission, May 21, 201.5, which is also the deadline to submit 

objections. See Dkt. No. 1085 (Deel. of Joseph R. Sal'eri) (totalling 361 1~1ges). Six other declarations were also filed 
28 late. See Dkt. Nos. 1078-1033. 
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the Class Period) -:- (Total of base salaries of all Class Members paid on the basis of employment 

in Class Positions during the Class Period)." (Id.) At the time the settlement was made, the 

settling pa1ties together had all the information they needed to determine each class member's 

relative fraction of the settlement fund. By withholding this information from class members, 

the very information the claims administrator will need to distribute the payments, the settling 

parties denied the unnamed class members a reasonable opportunity to compare the amount tht:y 

would receive in the settlement versus the harm they suffered by the defendants' alleged 

conduct. In addition, class members have been denied an opportunity to compare the data 

maintained by the defendants' human resources departments versus class members' own records, 

in order to see if there were any errors. As it is, class members can only find out if there was a 

mistake (if ever, gi.ven they have been .denied the ability tu c•Jmpule the settlement formula) by 

waiting until payment is issued, which is long after today's deadline to file an objection, and at 

which point class members would have no recourse(" ... will not be subject to challenge"). (Id.) 

At a minimum, the notice of proposed settlement shmdd have a! least specified the "Total 

of hase salaries of all Class Members paid on the basis of employment in Class Positions during 

the Class Period," which is a single, readily calculable number that could have been distributed 

to all class members. Each class member could then have reviewed their income records to 

calculate their own portion of the award before making a determination of whether to object to or 

opt-out of the settlement. Indeed a comparison of the total amount of income versus the amount 

in the Settlement Pund is critical means for class members to evaluate the re.lativc success of 

Class Counsel. 

The undersigned has a rough personal estimate of the amount that he was harmed by the 
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conduct of the settling defendants. A few months aftel' the DOJ filed its antitrust complaint the 

undersigned's employer announced an across-the-boa!'d salal'y raise of 10% that was speculated 

to be in part because of an incredible outflow of employees to Facebook, who was not a member 

of the alleged conspiracy.' The undersigned could use that as a benchmark, triple it for treble 

damages, and evaluate the effectiveness of the proposed settlement award. Lacking lite ability to 

calculate his proposed settlement payment, the undersigned has Ileen denied an effecti.ve 

opportunity to evaluate whether to opt.out of the settlement and pursue his own litigation. 

III. The settlement was structured to minimize the likelihood of a challenge to the 

fee award. 

The deficiencies identified above by the undersigned are exacerbated by the economic 

structure of the selllement agreement, because the unnamed class members bear the 

overwhelming cost of Class Counsel's fee award. Simply put, none of the participants who have 

made an appearance in !his case have an incentive to challenge the size of the fee award, because 

none of them will have lo pay virtually any of it. Class Counsel has no reason object to being 

paid over eight-one million dollars. The settling defendants have already agreed not to even 

commellf on Class Counsel's proposed fee request, let alone oppose it. (Dkt. No. 1033 at 28.) 

The seltling defendants would have no economic incentive to comment on or oppose Class 

Counsel's fee request anyway, because "All Attorneys' Fees and Expenses ... shall he payable 

solely oul of the Settlement Fund," so it would not decrease the amount the settling defendants 

would have to pay. (Id at 27.) The Named Plaintiffs have little incentive to challenge Class 

5 See, e.g .. htJp:lj[cchcrunch.com/2010/ I 1109/google-pay-hjke/. (l'isilcd May 21, 2015) ("Earlier lhis evening, Henry 
Blodget of Business Insider reported that a 'loyal reader' told them tlrnt Google was gil'ing all employees a $1,000 
holiday cash hon us and a 10 percent raise sta1Hng on January 1, 2011 ..•• And !hat 111akes sense given \Vhut \Ye 
reported back in September: that Google was making 'extraordinary' cou111eroffers to stop the flow of employees to 
Facehook.11

) 
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Counsel's fee award, because the service amounts they requested (an astonishing $160,000 per 

person) arc paid directly from the SettlemeJ1t Fund without deduction and dwarf any additional 

payments they may receive as regular class members. Simply put, it is up to the thank less task of 

this Court and uninccntivized unnamed Plaintiffs to evaluate the evaluate the reasonableness of 

the unbelievably large proposed fee award. The undersigned docs not receive a penny in 

compensation for re.searching and writing this statement of objections. It is likewise no wonder 

that the undersigned is unwilling to pay $130. I 0 in PACER fees to view the conteJJts of the fee 

requests before he can have the opportunity review thousands of pages of documents justifying 

them.6 

IV. The enormous service awards requested by the Named Plaintiffs compromise 

their present ability to act as adct1uate class representatives and should be rejected in their 

entirety. 

Under the proposed settlement agreement, the settling defendants agreed to "take no 

position for such service awards for request that are $25,000 or less per Named Plaintiff," (Id. at 

26), and the Notice of Proposed Settlement attached as Exhibit A and approved by the co mt 

proposed a payment of $80,000 to each named plaintiff. (Ex. A at 9.) Sometime between 

Jan11ary 15, 2015 when the document was filed, and April 6, 2015 when the notice was mailed, 

the already enormous service award of $80,000 per named plaintiff doubled to $160,000 without 

any written explanation. 

Service awards are intended to incenlivize class repre.sentati ves for the additional lime, 

effort and risk associated with pa1'ticipation in class action litigation. It is common in class 

•The undersigned humbly suggests that unnmned class members ought 10 be 011 eqtml footing with nu med class 
members and he cntilli.'d to obtain a courtesy copy on PACER of every document filed in cuses in which they arc 
oslcusibly bound. The present stale of affairs places !hem at o marked disadvantage from a due process pcrnpcctivc. 
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actions for named plaintiffs to have val'ying degrees of paiticipation, and thus varying amounts 

of service awards. Yet, quite surprisingly in this case full of allegations of collusion on the part 

of the settling defendants, every named plaintiff appears to have requested the exact same 

ammmt as a service award.7 The action of the named class representatives to double their 

already large service award that the.y presented to the Court in the Notice of Proposed Settlement 

mailed during the month of April, together with identical amounts being requested by every 

named Plaintiff, without deduction of attorneys fees, and regardless of their relative 

contributions, smacks of bad faith and unfair dealing toward the unnamed class members. To 

deter such gamesmanship and overreaching, the Court should disallow the named Plaintiff's 

service awards in tl1eir entirety. 

Conclusion 

The Court should exercise its discretion and deny final approval of the proposed 

settlement in this case. Alternatively, the Court should permit the undersigned to have additional 

time to decide whether to exclude himself from the proposed settlement once all of the above 

objections have been resolved. 

Signed: May 21, 2015 

~~ 
::Z:::P 

 
 

28 1 At least according lo their proposnls specified in the Notice of Proposed Settlement. 
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